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THE EUROPEAN UNION RULES GOVERNING STATE AID AND THEIR IMPACT ON NATIONAL REGIMES GOVERNING SOCIAL ENTERPRISES

ABSTRACT: The European Union rules on the State aid seek to ensure that a state aid, as well as the EU aid, to 'undertakings' does not give rise to the issue distorted market competition in Member States. They apply to both direct and indirect state aid, as well as to aid to any kind of undertaking, regardless of weather it operates as for-profit or not-for-profit. The article is divided into four chapters. The article purports to provide an analyses of the impact of the EU rules on the State aid on social enterprises, given the significance of public funding for their operations. It is divided into four chapters. The introductory chapter outlines the subject-matter of the article and describes the underlying role of the EU rules on the State aid…  
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INTRODUCTION

The term: "State aid" is a European Commission (EC) term, which refers to various forms of assistance provided by public bodies, or publicly-funded bodies, to "undertakings" on a discretionary basis, which might give rise to the issue of distorted competition and might impact adversely on trade between member states. The underlying rationale of the European Union (EU) rules governing the State aid, therefore, is to protect fair competition. Giving favored treatment to some businesses would harm their competitors and risk distorting the market; hinder the long-term competitiveness of the EU by unduly propping up inefficient, aid-dependent businesses; and allow economically more potent Member States to favor their own industries…. 
EU PUBLIC PROCUREMENT RULES AND THEIR IMPACT ON SOCIAL ENTERPRISES

The Significance to Social Enterprises

The contracting out of the provision of goods or services is a key instrument for public authorities to support the mission of SE. This is particularly true for the local authorities and in the mixed welfare system moving towards an open market, with contract fees replacing the grants schemes. These developments pose a particular challenge for smaller service provides, many of them SE, for twofold reasons: 1) they face difficulties in managing the transaction costs of large contracting, since there is "a growing tendency for contracts to be packaged into larger units to achieve economies of scale";
 2) at instances where SE organisation provide multiple social outcomes: "there is the problem of transversal benefits i.e. where a contract delivers a positive outcome to another budget area". 
Public procurement policy is one of the components of the Single Market policy, and therefore pertinent EU Directives provide the general framework for the procurement law of the Member States.
 Indeed, the public procurement rules play a pivotal role in determining the parameters under which public subsides and state financing of public services trigger the State aid rules. The EU public procurement directives seek to ensure the attainment of free movement of goods and the attainment of freedom of establishment and freedom to provide services in respect of public works contracts. Attainment of these objectives: "necessitates co-ordination of public procurement procedures in order to ensure effective competition and non-discrimination in respect of such procedures and optimal allocation of public money ".

However, as the EC noted: "internal market policy can be pursued while at the same time integrating pursuit of other objectives, including social policy objectives". Social policy has played a central role in building Europe's economic strength through the development of a unique social model. While the current EU framework governing public procurement does not specifically recognize the pursuit of social policy goals within the framework of public procurement procedures, the EC took a stand as early as in 1998 that the current framework nevertheless offers a range of possibilities which, if properly pursued, should make it possible to accomplish desired social objectives....
CONCLUSION

Public financing plays a critical role for the sustainability of social enterprises. While the current EU framework for state aid and procurement is seen as complex and proving burdensome, sometimes preventing Member States to fully benefit from policies intended to foster SE,  there is arguably enough room to better utilize the current rules in place.  Of particular significance in this respect is  the EC Communication of 2001, which aims to identify the possibilities under the existing Community law applicable to public procurement for taking social considerations into account, examines the different phases of a procurement procedure and sets out, for each phase, whether and to what extent social considerations can be taken into account The Commission has also produced a guide on "buying social", which is a tool facilitating public authorities buying goods and services in a socially responsible way in line with EU rules. It outlines the contribution which public procurement can make to social policy, with practical examples on a broad range of social issues, including promoting equal opportunities and employment opportunities; improving labor conditions and social inclusion of vulnerable persons. However, despite the opportunities presented in the current EU framework for public procurement, the practice of inserting social criteria into public contracts which otherwise fall within the ambit of the EU rules on the State aid is not yet very common in the Member States.... 
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